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The Scottish Government introduced the Public Services Reform (Scotland) Bill in the Parliament on 28 
May 2009. The Bill is wide ranging, covering dissolution of certain public bodies, the establishment of 
new national bodies for healthcare and social work and social care scrutiny, and the establishment of a 
new body for arts and culture. It would introduce order-making powers to effect organisational change in 
specified public bodies and to remove or reduce “burdens” deemed to be holding back “economy, 
efficiency, productivity or profitability”. The Bill also proposes a duty on scrutiny bodies in Scotland to 
cooperate with each other and ensure appropriate “user focus”. In addition the Bill implements 
recommendations from the Scottish Commission for Public Audit (SCPA) Review of the Corporate 
Governance of Audit Scotland.  

The Finance Committee has been designated as lead Committee on the Bill, but given the Bill’s wide-
ranging nature, three other committees have been designated as secondary Committees: namely, the 
Rural Affairs and Environment Committee, the Health and Sport Committee and the Education and 
Lifelong Learning Committee.  

This briefing will look at the simplification agenda of the Scottish Government (Part 1 of the Bill), the 
proposed order-making powers contained in Part 2 of the Bill, and the broad scrutiny obligations and 
proposals for corporate governance of Audit Scotland contained in Part 6 of the Bill.  

Separate SPICe briefings will be produced on the Bill’s proposals for Rural and Environment Bodies (in 
Part 1), Creative Scotland (Part 3), and the provisions to reform healthcare, social work and social care 
scrutiny (Parts 4 and 5). 
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EXECUTIVE SUMMARY 

Public Services Reform (Scotland) Bill 

Ross Burnside 

Background 
The Public Services Reform (Scotland) Bill is one element of the Scottish Government’s wider 
public service reform agenda. Among other things, it seeks to reduce the number of public 
bodies in Scotland by eight; introduce order-making powers subject to affirmative parliamentary 
procedure; impose duties on scrutiny bodies in Scotland to co-operate and ensure appropriate 
“user focus”; and amend the corporate governance of Audit Scotland.  
The Finance Committee undertook a consultation on the Bill which closed on 14 August 2009. 
The responses to the consultation revealed widespread support for the Bill’s general principles 
but concern at the proposed order making powers in Part 2. The Bill provides Scottish Ministers 
with “order-making” powers to “improve the exercise of public functions by scheduled bodies” 
and “remove or reduce burdens in the public, private and third sectors”.  
Many respondents to the Committee considered that these proposals invested too much power 
in the hands of current and future Ministers, and a number of public bodies felt that, despite 
preconditions covering the use of the powers, they may be subject to future changes with 
implications for their independence. Indeed all the Parliamentary Commissioners to respond 
argued for their explicit exclusion from the listed bodies subject to order-making powers.  
One of the benefits of these powers cited by the Government is that they avoid the need to find 
legislative time, which can be challenging. However, some respondents to the Finance 
Committee considered this unconvincing given the current “light legislative burden” in the 
Scottish Parliament and some expressed concern at the level of scrutiny afforded by secondary 
legislation which by definition is less rigorous than primary legislation.  
Part 6 of the Bill proposes a statutory duty on certain bodies to secure and demonstrate 
continuous improvement in “user focus” in their work; a statutory “duty of co-operation” on listed 
scrutiny authorities; and ministerial powers to request “joint inspections” of services for children 
and other relevant services. Submissions to the Finance Committee were broadly supportive of 
these proposals in principle. There were some concerns about whether legislation was required 
and the potential implications of allowing ministerial direction on how inspection work is 
undertaken. 
The Financial Memorandum suggests that while the Bill creates short term costs on the Scottish 
Government’s budget, it will be cost neutral by 2012-13 and will lead to recurring savings in the 
years after that.
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BACKGROUND 
 
The proposals within the Public Services Reform Bill (the Bill) stem from the Scottish 
Government’s aim “to deliver a clearer, simpler and more effective public sector structure” 
(Scottish Parliament 2007). The Scottish Government has a number of initiatives which it would 
describe as being part of its public services reform agenda. They include: 
 

• the National Performance Framework which aims to align the Government’s purpose and 
strategic targets with Government activity 

• single outcome agreements (SOAs) between central and local government as part of 
their Concordat 

• a simplification programme to rationalise and improve the public body landscape in 
Scotland 

• scrutiny improvement through a more proportionate and efficient system of external 
scrutiny and complaints handling 

• an Efficient Government programme with year on year efficiency savings targeted at 2% 
• best value principles underpinning the operation of public service 
• user focus across the public services, with better integrated approaches to service 

planning and delivery and effective and responsive public engagement.  
 
While there has been political debate on the effectiveness of each of these policy vehicles, they 
have been the means by which the Scottish Government has aimed to deliver public services in 
Scotland.  
 
The Bill is another element of the Government’s public service policy and this briefing looks at 
some of the main elements of it: namely the simplification proposals covered in Part 1 of the Bill, 
the order-making powers proposed in Part 2, and the scrutiny proposals in Part 6. As it is 
primarily written with the Finance Committee in mind, it covers the Bill’s Financial Memorandum. 
Other SPICe briefings, produced in support of the secondary committees to the Bill, are 
available on the Creative Scotland proposals (Earle 2009), the proposals for rural and 
environment bodies (Edwards 2009), the social work and social care proposals (Kidner 2009), 
and the healthcare proposals (Payne 2009).   
 
The Finance Committee undertook a consultation on the Bill which closed on 14 August 2009. 
This briefing will summarise the consultation responses to Parts 1, 2 and 6. Most of the 
submissions expressed a support for the overall policy objectives of the Bill to “help simplify and 
improve the landscape of Scottish public bodies, to deliver more effective, co-ordinated 
government that can better achieve its core functions for the benefit of the people of Scotland”. 
However, there were a number of concerns expressed about the extent of the powers conferred 
on Ministers under Part 2 of the Bill. These are summarised below.  
 
The Scottish Government has indicated that further measures may be added to the Bill during 
its passage. These include possible Scottish Government Stage 2 amendments related to the 
leasing of forestry land to local communities, the Mental Welfare Commission for Scotland and 
the Charities and Trustee Investment (Scotland) Act 2005 (Scottish Government 2009b).  
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SIMPLIFICATION OF PUBLIC BODIES 

BACKGROUND 
On 30 January 2008, the First Minister announced the Scottish Government’s intention to 
reduce the 199 public bodies over which it has responsibility and power to reform by 50 or 25% 
(Scottish Parliament 2008). The Scottish Government believes that the existing public body 
landscape has developed on an ad hoc basis without a wider sense of strategic oversight. This 
has led to duplication of effort in the roles and functions of some public bodies, and presents the 
public with a confusing array of organisational roles, classifications, remits and functions. To 
support the Government’s argument, the Policy Memorandum quotes the Finance Committee 
recommendation from its Session 2 report on “Accountability and Governance” (Scottish 
Parliament Finance Committee 2006):  
 

“Bodies with similar roles and responsibilities should be amalgamated wherever possible; 
the potential to pool the resources of existing bodies (such as sharing staff) should be 
considered wherever possible; unnecessary direct remit overlaps should be dealt with by 
removing responsibility from one of the bodies involved and adjusting budgets 
accordingly.”  

 
The Scottish Government has given a guarantee of no compulsory redundancies as a result of 
its simplification programme over the course of the current Spending Review which runs to 
March 2011 (Scottish Government 2009a). Where reductions in overall staff numbers are 
deemed to be appropriate, the Scottish Government intends this to be achieved through “natural 
wastage”, voluntary early severance and voluntary early retirement.  
 
The Policy Memorandum of the Bill states that as of May 2009, the Scottish Government had 
delivered a reduction of 11 bodies. Combined with the reduction of Justice of the Peace 
Advisory Committees (which had been taken forward by the previous administration and came 
into effect in December 2007) the number of existing or planned national bodies over which the 
Scottish Government has control stood at 162 in May 2009. The Government target is now for 
there to be 120 bodies by April 2011.  
 
The Scottish Government argues that reducing the number of public bodies creates a clearer, 
simpler and more effective public service, but also creates financial savings. The Financial 
Memorandum section below covers the Bill’s fiscal implications, but the Simplification and 
Improvement Update (Scottish Government 2009a) document published alongside the Bill 
provides an estimate of the costs and savings achieved thus far without the need for legislation. 
The Scottish Government claims the reduction of 11 bodies achieved so far will result in net 
savings of £126.750m over the period 2008-2013 (Scottish Government 2009a, table 1).  
 

SPCB SUPPORTED BODIES 
Another development related to the simplification of public bodies in Scotland has been the 
establishment in the Scottish Parliament of the ad hoc Review of Scottish Parliamentary 
Corporate Body (SPCB) Supported Bodies (RSSB) Committee. On 13 November 2008, the 
Parliament agreed to the establishment of the RSSB Committee to consider and report on 
whether alterations should be made to the terms and conditions of the parliamentary 
ombudsmen and commissioners and the structure of the bodies supported by the SPCB, to 
consider how any proposals should be taken forward, including by way of a Committee Bill, and 
to make recommendations accordingly. The RSSB Committee reported on 21 May 2009.  
 
In terms of simplifying the SPCB supported body landscape, the RSSB Committee proposed:  
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• creating a “Public Life and Appointments Commission”, which would assume the 

functions of the current Chief Investigating Officer (from the Standards Commission), the 
Scottish Parliamentary Standards Commissioner and the Office of the Commissioner for 
Public Appointments in Scotland 

• transferring responsibility for overseeing the Standards Commission from Ministers to the 
SPCB 

• transferring the functions of the Scottish Prison Complaints Commission to the Scottish 
Public Services Ombudsman (SPSO). 

 
A Committee Bill to implement these and other recommendations in the RSSB Committee 
report is due for introduction next year.  
 

TIMING OF BILL AND WIDER PUBLIC SERVICES REFORM PROGRAMME 
Since the Scottish Government began its public services reform programme, a global financial 
crisis has impacted on the Scottish, UK and global economy, with implications for the public 
finances of governments across the world. The deteriorating outlook for UK and Scottish public 
finances prompted the Finance Committee as part of its consultation on the Public Services 
Reform Bill to ask “whether, in light of the current financial situation, this is the appropriate time 
to be pursuing both the Bill in particular and the wider public services reform programme?”  
 
Not many submissions to the Finance Committee looked at this question, but most that did 
suggested that a context of tightening budgets presented an appropriate opportunity to pursue 
public services reform. The Care Commission stated that “while having regards to any 
transitional costs the Bill has the potential to deliver more effective and efficient scrutiny and 
improved service delivery across the public, private and voluntary sectors.”  
 
The Convention of Scottish Local Authorities (COSLA) also suggested that current economic 
challenges “make this an appropriate time to pursue the Bill, and a wider reform agenda which 
enables local government to effectively lead communities without the burden of unnecessary 
scrutiny.” Unison states that in “the current financial situation it is probably more important to 
ensure that public funds are used in a democratically accountable manner and that there is a 
continuing reduction in the number of quangos in Scotland.” A similar view was expressed by 
Her Majesty’s Inspectorate of Education (HMIE) and the Scottish Environment Protection 
Agency (SEPA).  
 
Consumer Focus Scotland argued in its submission that the Bill proposals are important 
precisely because of the current financial crisis, and that the simplification proposals and user 
focus duty will help reduce inefficiencies and focus scrutiny on improving public services, whilst 
also improving accessibility and public confidence that public services are being maintained. 
 
Dr Dyer suggested that as there is an estimated net cost of implementing the Bill up until 2010-
11, which is not re-couped until 2012-13, there is a case for delaying the Bill until the financial 
situation improves.  
 
The Chartered Institute of Public Finance and Accountancy (CIPFA) stated that 
 

“The Bill, in itself, does not reform public services as the title would imply.  In fact it 
represents a tentative step only towards some elements of reform and simplification.  The 
contents of the Bill, against the background of the Crerar review and the prevailing 
economic circumstances, represent a missed opportunity when far-reaching reform could 
have been achieved.” 
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SIMPLIFICATION PROPOSALS IN BILL 
The Bill proposes the reduction of eight bodies towards the delivery of the Government’s 
simplification target of 50 bodies by April 2011. Parts 4 and 5 cover the dissolution of the Care 
Commission and the Social Work Inspection Agency – for further information see Kidner (2009) 
and Payne (2009). Part 1 covers the dissolution of 
 

• the Deer Commission Scotland (DCS) – functions will be transferred to Scottish Natural 
Heritage (SNH) 

• the Advisory Committee on Sites of Special Scientific Interest – functions will be 
transferred to SNH 

• the Scottish Records Advisory Council – the Keeper of the Records of Scotland will co-
ordinate advice to Ministers on archives and records matters 

• the Scottish Industrial Development Board (SIDAB) – administration of the Regional 
Selective Assistance (RSA) grant schemes on which SIDAB currently advises will be 
transferred to Scottish Enterprise 

• the Building Standards Advisory Committee – functions will be continued by the Scottish 
Government’s Building Standards Division 

• the Historic Environment Advisory Council for Scotland (HEACS) – functions will be 
delivered by Historic Scotland.  

 
The remainder of Part 1 relates to the delegation of grant-making functions and the regulation of 
officers of court. Section 8 of the Bill allows the Scottish Government to delegate grant award 
functions for Regional Selective Assistance (under section 7 of the Industrial Development Act 
1982) and SMART:SCOTLAND grants (under section 5 of the Science and Technology Act 
1965) to Scottish Enterprise or any other appropriate body.  
 
Section 9 of the Bill amends provisions in Part 3 and schedule 2 of the Bankruptcy and 
Diligence etc (Scotland) Act 2007 (the 2007 Act) to establish the Scottish Civil Enforcement 
Commission (SCEC). These changes will preclude the SCEC from coming into existence by 
amending Part 3 of the 2007 Act before the SCEC is brought into force. The Scottish 
Government is of the view that the functions envisaged for the SCEC can be delivered via 
existing resources and frameworks, and proposes that the Lord President takes on the functions 
envisaged for the SCEC, namely to supervise the officers responsible to the courts for the 
enforcement of debts or diligence.  

CONSULTATION RESPONSES 
Very few of the consultation responses to the Finance Committee commented on the proposals 
in Part 1 of the Bill.  
 
With regard to the DCS function moving to SNH which will be considered in greater detail by the 
Rural Affairs and Environment (RAE) Committee: 
 

• the National Trust for Scotland (NTS) asked “for continuity of the best attributes of DCS 
and the work of its staff – which we understand has by and large been the case” 

• SNH supports the proposal and believes it will lead to a “single organisation that has a 
stronger focus on the benefits to Scotland’s economy from the management of wildlife”. 

 
With regard to the Advisory Committee on Sites of Special Scientific Interest function moving to 
SNH which will also be considered in more detail by the RAE Committee:  
 

• SNH supports the Bill’s principle that it should continue to seek advice in relation to 
scientific objections to SSSI notifications. 
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With regard to the dissolution of the Historic Environment Advisory Council for Scotland which 
will be considered by the Education, Lifelong Learning and Culture Committee: 
 

• NTS believes that adequate justification for abolition has not been made and questions 
whether Historic Scotland as a Government agency can provide appropriate independent 
or impartial advice. NTS also argues that, unlike the decision on DCS, there has been no 
consultation on the proposals for HEACS. 

 
Dr Dyer was critical of the Scottish Government’s approach to simplification, arguing that the 
overall approach the Scottish Government has taken to the simplification of public bodies has 
been “too doctrinaire and involves some degree of machismo – e.g. in deciding in advance that 
the number of public bodies and the number of scrutiny bodies should be reduced by 25%, then 
working out the rationale for abolishing and merging bodies afterwards. Much better and safer is 
a pragmatic approach which identifies unhelpful and wasteful overlap of functions or excessive 
scrutiny and makes sensible adjustments accordingly.”  
 
The Scottish Council for Voluntary Organisations (SCVO) makes a similar point in its 
submission about the Government being more driven by the “political” desire to reduce quango 
numbers, arguing:  
 

“The Bill does not address the growing need to substantially reduce the scale of the 
legislative and compliance burden borne by the Scottish voluntary sector. That there will 
still be 120 such public bodies in Scotland by 2011/12 will not by itself ease this difficulty, 
if these are merely fewer, but larger, quangos.”  

 
The SCVO believes that the larger the size of the new regulatory bodies, the less accessible to 
the public they will become. In the case of the new Social Care and Social Work Improvement 
Scotland (SCSWIS) body, the SCVO argues that in addition to the largeness of the new 
organisation there are problems related to the merging of two very different cultures.  
 

Consultation responses on other elements of Part 1 
The Society of Messengers-at-Arms and Sheriff Officers wrote in support of the Government’s 
proposals not to proceed with the implementation of the Scottish Civil Enforcement 
Commission.  
 

ORDER-MAKING POWERS 
Part 2 of the Bill seeks to provide Scottish Ministers with two “order-making” powers to 
 

• “improve the exercise of public functions by scheduled bodies”; and   
• “remove or reduce burdens in the public, private and third sectors”  

 
The Bill specifies that the orders must be made by the affirmative parliamentary procedure.  
 

IMPROVING THE EXERCISE OF PUBLIC FUNCTIONS 
The Policy Memorandum (para 94) states that “there is no consistent, structured approach for 
the Parliament to approve low profile improvements to the public sector landscape and 
functions.” This power makes provision for Ministers by secondary legislation to modify, confer, 
abolish, transfer, or provide for the delegation of, “any function of a person, body or office 
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holder” listed in schedule 3 (see Annex 1 for list of bodies included in schedule 3). It is 
envisaged that each order will deal with one organisational change and that it must be 
proportionate, must not remove a necessary protection, and the functions given to a body must 
be broadly consistent with its existing functions.  
 
There is also provision for amending the constitution of, or abolishing, a person, body or office-
holder listed in schedule 3 except the Scottish Ministers, the Forestry Commissioners, a 
company (within the terms of the Companies Act 2006) and others listed in section 11(3)(e)1.  
 
The power includes provision for the transfer or delegation of functions after consultation (but 
not to modify, confer or abolish functions) to local authorities and fire and police authorities. 
However, the power does not allow Ministers to transfer functions away from local authorities or 
to make any structural changes to local government.  
 
Other constraints on the use of the power involve  
 

• precluding the transfer to any other body any of the statutory functions of Scottish 
Ministers and the Lord Advocate to legislate, give directions, or appoint persons; 

• precluding any interference with local taxation 
• precluding the creation of new criminal offences, authorising forcible entry, search or 

seizure, or the compelling of a person to give evidence.  
 
Currently, the abolition or alteration of most of the bodies listed in Schedule 3 would require 
primary legislation. However, there are some bodies listed which did not require legislation for 
their establishment – for instance the Scottish Futures Trust Ltd and Skills Development 
Scotland. 
 
Members will also note that Schedule 3 contains the commissioners supported by the SPCB, 
namely the Commissioner for Children and Young People in Scotland; the Scottish Information 
Commissioner; the Commissioner for Public Appointments in Scotland; the Scottish 
Commission for Human Rights; the Scottish Parliamentary Standards Commissioner; and the 
Scottish Public Services Ombudsman. Audit Scotland and the Scottish Commission for Public 
Audit are also included in the schedule.  
 
Any statutory instrument (SI) proposing to utilise this power must explain how it will improve the 
“exercise of the relevant public functions with regard to efficiency, effectiveness and economy” 
(Policy Memorandum para 102, Bill section 22 (1)). The explanatory document accompanying 
the SI must also confirm that a consultation on the order took place and must include any 
representations received and changes made to the proposals in light of the consultation. It must 
also provide information allowing the Parliament to consider whether the specific proposals are 
proportionate, do not remove necessary protections and are broadly consistent with the existing 
functions of the body involved. No change can be made without the consent of the Parliament.  
 

Examples of use of the power 
The Policy Memorandum presents some examples of the ways that this order-making power 
might be used. However, it is important to note that the Policy Memorandum has no statutory 
force, so these should be seen as indicative only.  
 

                                            
1 “Any other person, not being a public body or the holder of a public office, who either: appears to the Scottish 
Ministers to exercise functions of a public nature; or is providing, under a contract made with a person, body or 
office-holder listed in schedule 3, any service the provision of which is the function of that person, body or office-
holder.”  
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Transferring functions 
They include situations where duplication or overlap of functions, or clarity or efficiency of 
services require the specific function of one body to be transferred to another organisation listed 
in schedule 3. While at present primary legislation would be required, this power would allow 
some of the transfers taking place in Part 1 of the Bill to occur via secondary legislation. 
Scenarios “include the transfer of functions from Scottish Ministers to local government or from 
a Non-Departmental Public Body (NDPB) to Scottish Ministers or from one NDPB to another. 
The provisions allow for existing functions to be transferred to a new body created by the power, 
provided the various pre-conditions are met” (Policy Memorandum, para 104).  
 
Modifying functions 
Examples of using this power include changing the number of board members required for a 
particular public body, where this is prescribed in legislation. Another scenario might involve the 
modification of functions of two bodies to ensure they are better aligned and consistent with co-
ordinated approaches to activity and service delivery.  
 
Conferring functions 
The Policy Memorandum gives the example of conferring a new function on an existing or new 
body to replace an obsolete function, but stresses that this would not be used to confer 
unnecessary activity or functions unrelated to a body’s core role.  
 
Abolishing functions 
Functions would be abolished where Ministers and the Parliament deemed an activity as no 
longer contributing to the public good or where an activity is already being delivered by other 
routes. An example given is the formal appointment process for advisory panels as expert 
advisers to the Government when the Government can attain the advice by other means, like 
short life consultative groups.  
 
Another example cited is the potential removal of NDPB status from the General Teaching 
Council for Scotland (GTCS) so that it can amend its organisational structure without the 
Government having to take forward primary or secondary legislation (Policy Memorandum, para 
112).  
 

Consultation 
The Scottish Government has undertaken no pre-legislative consultation on this order-making 
power, either on the principle or the practical implementation. However, the Government 
stresses that any use of the power would require prior consultation involving organisations 
representative of interests affected by the proposals as well as the public bodies covered by the 
proposals, and any other persons that the Scottish Ministers considered appropriate (section 21 
(1)) – and any representations would be required to be highlighted in the explanatory document 
accompanying any statutory instrument under the power (section 22(1)(f)). Many of the 
submissions to the Finance Committee doubted whether these provided the listed bodies with 
sufficient safeguards either now or in the future. The Law Society of Scotland said it was a 
“matter of concern that these provisions in Part 2 of the Bill were not widely consulted upon 
before introduction. An open and transparent consultation process would have allowed a 
broader based debate on the Bill.”  
 
Many of the submissions regarding order-making powers centred on the power it would give 
Ministers. HM Inspector of Constabulary for Scotland suggested that the Bill invested too much 
power within the decision-making ability of Scottish Ministers (as did HM Chief Inspector of 
Prosecution and Alzheimer Scotland). The Lord President of the Court of Session was 
concerned that although the use of these powers was hedged quite considerably, he was of the 
view that it would remain possible for the power to be exercised to abolish the Scottish Courts 
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Service (SCS) and transfer its functions back to Scottish Ministers. He suggests that there 
should be an express protection of the SCS in the Bill. A number of submissions suggested that 
there were insufficient safeguards in the Bill. For example, the precondition for use of the order-
making powers is that it must be “proportionate”, but the National Museums Scotland and 
National Galleries of Scotland (NMS & NGS) submission raises the question of whether a 
judgement of what is “proportionate” can ever not be subjective. 
 
In response to the Finance Committee consultation, all the Parliamentary Commissioners to 
respond were unhappy at their inclusion in the list of Schedule 3 bodies. The Scottish Human 
Rights Commission (SHRC) expressed concern that it and other SPCB supported bodies were 
included in Schedule 3 stating “it is important that the public remains confident that the 
Commission operates without direct influence or control of Ministers”. SHRC is primarily 
concerned that delegating order-making powers to Ministers to potentially modify, confer, 
abolish, transfer or delegate its functions could undermine the independence of the SHRC. 
Similar arguments were made by the Scottish Commissioner for Children and Young People, 
and the Scottish Information Commissioner. All argued that the SPCB supported bodies should 
be removed from Schedule 3 and that any necessary modifications to their governance 
arrangements should be made through the forthcoming RSSB Committee Bill or through 
subsequent primary legislation.  
 
A similar point is made by Professor Janet McLean and Professor Colin T. Reid of Dundee 
University in their submission to the Finance Committee. They argue that there are 
constitutional reasons for excluding the bodies in Schedule 3 where independence from the 
Executive is vital or where the bodies regulate or scrutinise the Executive itself. “Such bodies 
include Audit Scotland, Judicial Appointments Board for Scotland, Scottish Information 
Commissioner, Scottish Commission for Human Rights and Scottish Public Services 
Ombudsman, all of whom should have their independence overtly preserved.” The Law Society 
of Scotland raise the point that many of the bodies listed in Schedule 3 were created by primary 
legislation because the UK or Scottish Parliament considered it necessary.  
 

“Many of the proposals contained in their constitutive acts were controversial or designed 
to ensure independence from Government. All order making powers to modify, abolish or 
transfer their functions may be equally as controversial as the original proposals and 
require as much Parliamentary scrutiny.”  

 
Alzheimer Scotland is also concerned at the inclusion of the Mental Welfare Commission on the 
Schedule 3 list of bodies subject to order-making powers arguing that this does not “engender 
confidence in terms of safeguarding the rights of people with dementia and other vulnerable 
social groups.” The Law Society of Scotland makes a similar point arguing that “Schedule 3 
should be amended to remove reference to the Commission, avoiding the risk that changes to 
the Commission are implemented by way of orders under delegated powers, rather than primary 
legislation subject to scrutiny.” 
 
On the issue of “independence” of arms-length bodies from the Executive, the NMS & NGS 
submission states that any perceived loss of its independence could impact on the willingness 
of philanthropists, donors and sponsors to continue their support. 
 
Aileen McHarg of Glasgow University questions whether “economy, efficiency and 
effectiveness” should be the “only relevant considerations that should be taken into account 
when designing public bodies and allocating public functions. As well as (in some cases) 
independence, principles such as accountability and fairness are equally important.” She also 
suggests that there is a strong case to be made for requiring the super-affirmative parliamentary 
procedure rather than the simple affirmative procedure, “thereby giving the Parliament greater 
opportunity to amend orders.”  
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“The Policy Memorandum states that it is envisaged that s.10 will be used for single 
reform proposals only (para. 95).  However, this restriction does not appear on the face 
of the Bill, so it remains possible that ministers could bundle together controversial and 
non-controversial proposals to reduce the chance of Parliamentary consent being 
refused.” 

 
In its response to the Finance Committee’s consultation, Children 1st points out that there is no 
requirement under the order-making powers to undertake a formal consultation with the general 
public, which could have a limiting impact on the role of public participation in Scottish policy 
making. Children 1st states that it would welcome clarification on the “manner in which the 
organisations deemed ‘representative of interests substantially affected by the proposals’ would 
be identified by Ministers to participate in consultation”. While Children 1st appreciates the 
efficiency impetus behind the order-making powers, it feels that “this legislative short cut to the 
democratic process is not commensurate to the likely cost-saving benefits. Children 1st would 
therefore welcome amendments to Sections 20-21 of this Bill to better ensure that stakeholders’ 
views, including child and young person stakeholders where a relevant public body is 
concerned, are consulted upon, irrespective of whether a similar consultation has already been 
undertaken prior to this Bill’s passage.” 
 
There was some support for the order-making powers. COSLA’s submission stated  
 

“Given the potential for significant cash and productivity savings, COSLA is keen for 
appropriate changes to the landscape to be brought forward as soon as possible.  We 
realise that primary legislation is not always an appropriate mechanism for delivering this 
and therefore support the provisions in Part 2 of the Bill in the expectation that they will 
enable the further reform that we wish to see, and for this to take place in a coordinated 
and strategic way.”  

 
The Office of the Scottish Charity Regulator (OSCR) states in its submission that the 
“introduction of order making powers could be very helpful in so far as it would allow future 
OSCR recommendations for changes to the Charities and Trustee Investment (Scotland) Act 
2005 to be introduced without the need for primary legislation and we would welcome the scope 
for flexibility and responsiveness which this would introduce”.  
 
SEPA suggests that it is for Ministers and the Parliament to consider the appropriate balance to 
be found between the flexibility the order-making powers allow and the scrutiny required of the 
use of these powers. However, it does acknowledge that order-making powers “provide 
significant opportunities to simplify the regulatory landscape to promote efficiency and 
effectiveness.” 
 
Unison Scotland’s submission states that “the [order-making powers] proposals within the Bill 
provide for more consistency and flexibility and welcomes the requirement for parliamentary 
approval, thus ensuring scrutiny of any proposed change.” 
 
The Federation of Small Businesses also supports the order-making power proposals saying:  
 

“Such powers, in relation to improving the exercise of public functions, are necessary to 
ensure a modern, fit-for-purpose regulatory regime; although we echo comments 
submitted by other organisations regarding the importance of preconditions. “ 
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REMOVING OR REDUCING BURDENS 
The power proposes that “Scottish Ministers may by order make any provision which they 
consider would remove or reduce any burden, or the overall burdens, resulting directly or 
indirectly for any person from any legislation” (13(1)). The proposal largely replicates section 1 
of the Legislative and Regulatory Reform Act 2006 (the LRR Act), which was passed at 
Westminster and received royal assent on 8 November 2006. The Policy Memorandum states 
that the Bill creates “a common regime for the removal or reduction of burdens in Scotland 
across both reserved and devolved areas” (Policy Memorandum, para 116).  
 
The Bill defines a “burden” as something that gives rise to financial costs, for example fees; an 
administrative inconvenience, for example frequent licensing or re-licensing requirements; 
obstacles to efficiency, productivity and profitability or inappropriate sanctions that affect 
individuals or businesses undertaking other lawful activities. They are the same definitions of 
“burden” as contained within Part 1 of the LRR Act. The power to remove or reduce burdens in 
England and Wales has been used to remove certain responsibilities on local authorities to seek 
ministerial approval for certain activities (see table 1 below for examples of use of this power).  
 
The preconditions for use of this power are that proposals should only be brought forward if the 
policy objective intended could not be secured by non-legislative means; the effect of the 
proposal is proportionate and strikes a fair balance between public interest and the interests of 
any person who might be adversely affected; does not remove any necessary protection and 
does not prevent someone exercising any reasonable right to freedom (section 14 of the Bill).  
 
Any SI proposing to utilise this power must include an explanatory document explaining how the 
above preconditions will be met and a clear description of the burdens that the SI will remove or 
reduce. The explanatory document must also include information about the consultation 
undertaken on the proposals and any representations received and changes made in response 
to those representations. No change can be made without the consent of the Parliament.  
 

Consultation  
The only pre-legislative consultation on this proposal has been with the Regulatory Review 
Group set up by the previous administration in 2004. The membership of the Regulatory Review 
Group is as follows:  
 

• Chairman - Professor Russel Griggs - Confederation of British Industry (CBI) 
• Niall Stewart - Scottish Council for Development of Industry 
• Garry Clark - Scottish Chambers of Commerce 
• James Withers - National Farmers Union of Scotland 
• Charlotte Barbour - Institute of Chartered Accountants of Scotland 
• Jim Gorie - Forum of Private Business 
• Stephen Boyd - Scottish Trade Union Congress 
• Susan Love - Federation of Small Businesses 
• Trisha McAuley - Consumer Focus Scotland 
• Kyla Brand from the Office of Fair Trading, Michael Gibson from Local Better Regulation 

Office (LBRO) and John Henderson of the Scotland Office all have observer status. 
 
Outside this group, there has been no other Scottish Government pre-legislative consultation on 
the principle or practical application of this proposal. As with the first order-making power (see 
above), the Government’s Policy Memorandum stresses that a consultation would have to be 
undertaken with any affected organisation prior to any SI being introduced.  
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The Committee received written evidence from Professor Chris Himsworth arguing that the case 
for giving ministers powers to remove or reduce burdens has not been made. He states that the 
use of these powers are potentially vast and that a strong constitutional case needs to be made, 
but has not been. He goes on to suggest that removing “burdens” echoes language fashionable 
prior to the credit crunch, when governments sought to lift the burdens of “red tape” from 
commercial and other organisations. However, he suggests that “regulation” is no longer a dirty 
word – not just in terms of banking (which is not the concern of this Bill) but in terms of 
environmental protection or aspects of health and safety which are appropriate for governments 
and parliaments to regulate. “It is unacceptable, simply in the name of improving the 
‘landscape’, to identify the obligations imposed by regulation as ‘burdens’ which, having been 
imposed by the deliberate decisions of parliaments, can be removed at the decision of 
ministers.”  
 
Consumer Focus Scotland argues that the Bill should be amended to include an emphasis on 
the importance of proportionate regulation as a protection for consumers who should not be 
overlooked in any consideration of removing or reducing burdens.  
 
Professor Himsworth of Edinburgh University also argues in his submission to the Finance 
Committee that the procedural justification for removing or reducing burdens has not been 
made. One justification for the use of the power is that finding legislative time can be 
challenging, but Himsworth (along with others, for example, Dr Dyer) casts doubt on this point: 
 

“It was, to the contrary, assumed at the launch of the Scottish Parliament that it would be 
appropriate here to rebalance the legislative process in favour of the use of primary 
legislation rather than immediately to adopt the Westminster model of a very substantial 
reliance on delegated powers. 
 
This is, of course, a matter for parliamentarians to reflect on and decide.  It is right that 
the balance between primary and secondary legislation should be rethought from time to 
time in the light of the Scottish Parliament’s experience over a decade.  But, in my view, 
and especially at this particular period of a light legislative burden in the Parliament, 
much thought should be given to considering whether the case has so far been made for 
the transfer of substantial legislative powers to the executive branch.” 

 
Himsworth concludes his submission by suggesting that despite the assurances in the Bill that 
any Orders would be properly consulted on, it is “by definition” the case that secondary 
legislation involves less detailed and thorough scrutiny than primary legislation. While a minority 
government situation may lead to closer scrutiny of ministerial orders, “the powers in this Bill 
will, if enacted, endure and be available to future Governments with the capacity to ensure 
greater political compliance from a parliamentary majority. Under those conditions, independent 
parliamentary scrutiny would be less probable”. A similar point is made in the submission from 
Professor Janet McLean and Professor Colin T Reid (paragraph 2).  
 
Aileen McHarg’s submission to the Finance Committee talks about whether there is a 
“necessity” and “desirability” for the powers to remove and reduce burdens. On the necessity of 
the proposal she says:  
 

“The justifications offered in the Policy Memorandum accompanying the Bill are twofold.  
First, it will create a common regime for the removal of regulatory burdens across both 
reserved and devolved areas (para. 116).  Secondly, it will enable regulatory burdens to 
be removed without having to bring forward primary legislation.  This will be quicker, and 
will allow better use of Parliamentary and Government time (para. 125).  As regards the 
former justification, there is no obvious reason why there needs to be a common regime 
for the removal of regulatory burdens at both UK and Scottish levels.  As regards the 
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latter, it is hard to believe that there are very significant pressures on Parliamentary time 
when there are currently only eight Bills undergoing Parliamentary consideration.  In any 
case, the desirability of reforming the law as quickly as possible needs to be weighed 
against the need to ensure that changes are properly scrutinised.” 

 
On the desirability of the proposal she says:  
 

“it is not obvious to me why the removal of regulatory ‘burdens’ should be thought to 
merit different treatment, and less stringent procedures, than other changes in the law.  
The avoidance of delay in introducing reforms is always a desirable outcome.  Providing 
a simple route for removing unnecessary provisions has a commonsense appeal.  
However, the question whether ‘burdens’ really are unnecessary, and the extent of their 
burdensomeness, are often contestable issues….. 

 
This approach also treats the Parliamentary process as a set of obstacles to law reform, 
rather than a necessary condition of democratic legitimacy.  Any parallel law-making 
procedure carries a risk that it will be used to enact measures that would not survive 
more stringent Parliamentary scrutiny.  There might also be a temptation for a minority 
government to agree to amendments to its Bills in order to secure their enactment, but 
then use its order-making power to remove amendments as ‘unnecessary burdens’.” 

 
A similar concern is expressed by the Scottish Association for Mental Health who although 
supportive of the “over-arching aim of....order-making powers” points out that “SIs and other 
forms of delegated or secondary legislation are subject to less scrutiny and there is normally 
little public awareness about the changes being made or opportunity for comment and 
consultation.” The NMS & NGS submission makes a similar point, arguing that “national bodies 
of our international importance should continue to be governed by Primary Legislation”.  
 
The UK Information Commissioner’s Office (ICO) argues in its submission that the “extent of 
secondary legislation currently required throughout the Bill runs contrary to the principles of 
transparency and accountability in relation to the proper scrutiny of the proposed provisions.” 
Concerns about the impact of order-making powers on the transparency of policy making and 
independence of bodies listed in Schedule 3 are raised by a number of submissions, including 
the Accounts Commission, NGS & NMS, and the Royal Society of Edinburgh. 
 

The Legislative and Regulatory Reform Act 2006 
Given there has been little pre-legislative consultation by the Scottish Government, it is worth 
outlining some of the issues arising during the passage of the LRR Bill in 2006.  
 
The LRR Bill was introduced as part of the Government’s attempts to reduce regulation in the 
UK. It was conceived as a revision to the Regulatory Reform Act 2001, which allowed the 
Government to reduce regulatory burdens on businesses via Regulatory Reform Orders (RROs) 
instead of having to pass an Act of Parliament. However, it soon became apparent after 
introduction that the LRR Bill had constitutional implications due to the extensive power it 
offered to the executive to reform any legislation deemed to be “out-dated, unnecessary or over-
complicated” (Cabinet Office 2006). It was quickly labelled the “Abolition of Parliament Bill” and 
the Government was heavily criticised for the lack of pre-legislative consultation on what were 
deemed to be potentially far-reaching proposals (see Brazier, et al 2008). By the time it entered 
the statute book, the original Bill had been heavily amended. The main changes to the initial 
version of the Bill were as follows:  
 

• the Bill’s original controversially wide power of “reforming legislation” was replaced with 
the more constrained power “to reduce or remove burdens” 
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• no Order made under the Bill could make amendments to Part 1 of the Bill itself and the 
Human Rights Act 1998 

• the period during which relevant committees could change the Minister’s recommended 
procedure for each draft Order was increased from 21 days to 30 days 

• limits on the power to change taxes were added 
• an additional precondition that Orders cannot contain provisions that are considered by 

the introducing Minister to be of “constitutional significance” was added to the Bill.  
 
The final amendment listed above on “constitutional significance” was raised in Scottish 
parliamentary committees and plenary during the passage of the Legislative Consent 
Memorandum (LCM) related to European legislation in Part 3 of the LRR Bill. Although the LCM 
was concerned with Part 3 of the LRR Bill dealing with European Union legislation and its 
translation into UK law, the European and External Relations Committee asked the Minister 
about the implications of the wider order-making powers for the devolution settlement. In the 
plenary debate on the LCM, Deputy Minister for Finance and Public Service Reform, George 
Lyon, stated:  
 

“Members will know that cross-party concern was expressed that the reserved parts of 
the bill as first published arguably left open the possibility that the Scotland Act 1998 and 
the devolution settlement could be unpicked by regulatory reform orders. Since its 
publication, the UK bill has been extensively revised by the Commons and the Lords. 
Those changes and the amendment that was tabled on constitutional matters last 
Monday mean that, as no part of the 1998 act can be said not to be "of constitutional 
significance", we are confident that the powers could not in practice be used to amend 
that act.” (Official Report 5 October 2006).  

 
In her evidence to the Finance Committee’s consultation on the Bill (some of which is 
summarised above), Aileen McHarg says that “as far as I can see” there are two main 
differences between the “powers to remove or reduce burdens” in Scottish Bill and the UK LRR 
Act.  
 

“First, the substantive restrictions on the use of the 2006 Act power include the condition 
that the reform being sought must not be of constitutional significance (s.3(2)(f)).  This 
restriction is omitted from the Scottish Bill.  Secondly, the UK Act enables Ministers to 
choose (subject to Parliamentary veto) between three Parliamentary procedures: 
negative resolution; affirmative resolution; and super-affirmative resolution (ss.15-18).  By 
contrast, the Scottish Bill specifies that orders under this section must be made by the 
affirmative resolution procedure.”  

 
The order-making powers conferred by the LRR Act have been used on three occasions since 
the Act came into force in early 2007 and are summarised below.  
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Table 1: Uses of the LRR Act order-making powers to date 
Section 1: Power to remove or reduce burdens 
Legislative Reform (Local Authority 
Consent Requirements) (England and 
Wales) Order 2008/2840 

The purpose of this Order is to remove requirements 
for local authorities in England and Wales to obtain 
consent or approval before taking certain action 
under the following enactments:  

• Section 4 of the Cancer Act 1939 
• Schedule 14 of the Local Government Act 

1972 
• Section 1 of the Local Government (Overseas 

Assistance) Act 1993 
• Schedule 1 of the Education Act 1996 

Legislative Reform (Verification of 
Weighing & Measuring Equipment) 
Order 2008/3262 

The purpose of the Order is to amend the Weights 
and Measures Act 1985 in order to permit the 
verification of weighing and measuring equipment by 
“approved verifiers”.  

Section 2: Power to promote regulatory principles 
Legislative Reform (Health and Safety 
Executive) Order 2008/960 

The purpose of this Order is to amend the Health and 
Safety at Work etc. Act 1974 (the HSW Act) so as to 
consolidate the Health and Safety Commission and 
the Health and Safety Executive into one statutory 
body, the aim of the merger being to improve 
effectiveness.  

Source: Legislative Reform (Local Authority Consent Requirements) (England and Wales) Order 
2008; Legislative Reform (Verification of Weighing & Measuring Equipment) Order 2008; 
Legislative Reform (Health and Safety Executive) Order 2008. 
 

SCRUTINY 

BACKGROUND 
The independent Crerar Review of regulation, audit, inspection and complaints handling of 
public services in Scotland was commissioned by the previous Scottish administration in June 
2006 and published on 25 September 2007. The key recommendations were as follows:  
 

• the five guiding principles for external scrutiny should be: public focus, independence, 
proportionality, transparency and accountability 

• over time, Ministers and the Parliament should rely more on self-assessment by service 
providers, enabling a reduction in the volume of external scrutiny that is required 

• strategic priorities requiring scrutiny should be agreed by Ministers and Parliament, and 
should focus on the areas where assurance about public services are most important –  
financial audit should be one of the priorities 

• scrutiny should be proportionate – cost benefit analysis should become a routine element 
of any decisions about the use of external scrutiny 

• where scrutiny is required and there is more than one existing organisation, only one 
should be asked to do the work and to be responsible and fully accountable – creating a 
new external organisation to undertake the scrutiny should not be an option 

• a “sunset” clause for each external scrutiny initiative or programme 
• all external scrutiny organisations should have one “status” with clearly defined lines of 

accountability to the Parliament and to Ministers 
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• in the longer term a significant reduction in scrutiny activity and an associated reduction 
in the number of external scrutiny organisations, culminating in a single national scrutiny 
body 

• a standard time-framed system of complaints handling for all public services with the 
SPSO taking responsibility for its implementation and patrol 

 
Part 6 of the Bill covers a wide range of measures related to obligations on scrutiny bodies to 
demonstrate user focus, co-operation and to undertake joint inspections. It also contains 
provisions to amend legislation related to the governance of Audit Scotland.  
 

USER FOCUS 
The Bill proposes a duty on bodies listed in schedule 13 to make arrangements to secure and 
demonstrate continuous improvement in “user focus” in their work. Section 92(2) defines user 
focus as the “involvement of users of scrutinised services in the design and delivery of scrutiny 
functions in relation to those services and the governance of listed [in schedule 13] scrutiny 
authorities.” It is the intention that user focus duties will ensure users are able to influence the 
shaping of service development and that the scrutiny body itself will benefit from the input in 
terms of service delivery.  
 
Scrutiny Bodies subject to “user focus” duty 

• Accounts Commission for Scotland 
• Drinking Water Quality Regulator for Scotland 
• Healthcare Improvement Scotland 
• Her Majesty’s Chief Inspector of Constabulary and Her Majesty’s Inspectors of 

Constabulary appointed under section 33 of the Police (Scotland) Act 1967 (c. 77) 
• Her Majesty’s Chief Inspector of Fire and Rescue Authorities, Her Majesty’s Inspectors of 

Fire and Rescue Authorities and Assistant Inspectors of Fire and Rescue Authorities   
appointed under section 43 of the Fire (Scotland) Act 2005 (asp 5) 

• Her Majesty’s Chief Inspector of Prisons for Scotland 
• Her Majesty’s Chief Inspector of Prosecution in Scotland 
• Her Majesty’s inspectors of schools (that is to say, the inspectors of schools appointed  

by Her Majesty under the Education (Scotland) Act 1980 (c. 44)) 
• Mental Welfare Commission for Scotland 
• Office of the Scottish Charity Regulator (OSCR) 
• Scottish Road Works Commissioner 
• Social Care and Social Work Improvement Scotland 

 
The Policy Memorandum states that guidance will be issued to the listed bodies outlining how 
they can demonstrate continuous improvement in user focus. The guidance will be issued by 
Scottish Ministers and will recognise that the onus is on the scrutiny body to demonstrate that it 
has met the duty. The guidance will also allow for local discretion and circumstances to be taken 
into account. Where there is a conflict between the guidance of Ministers and any other non-
statutory guidance, the guidance of Ministers takes precedence. Existing scrutiny regimes 
should not be affected by the new guidance.  
 
Why legislate? 
Although the Policy Memorandum states that there is excellent user focus work already 
happening in Scotland, the Government considers that this is not consistent across all scrutiny 
bodies. The current arrangements lack the strength to compel commitment to user focus across 
an entire organisation, and “limit the scope for a thorough and transparent account of scrutiny to 
all stakeholders, especially users” (para 232). 
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Consultation  
The Crerar review recommended that public focus should be one of the five principles governing 
the application and use of external scrutiny. In response, the Scottish Government established 
the User Focus Action Group (UFAG) to consider improving the user focus of existing bodies. 
This proposal is in line with the recommendations made by UFAG. No further consultation has 
been undertaken by the Scottish Government.  
 
Most of the consultation responses to the Finance Committee agreed with the principle of user 
focus and involvement (for example, the Care Commission, COSLA, the Mental Welfare 
Commission for Scotland, Consumer Focus Scotland). The SPSO said it is “good practice to 
design the delivery of public services around the needs of users and is supportive of anything 
that will secure this.” The Accounts Commission stated that “while we agree with this in 
principle, given the extensive nature of the services we scrutinise, we shall consider how best to 
implement this.”  
 
However, Professors McLean and Reid questioned the need to convert “the policy objective of 
an enhanced user focus into a legal obligation.” They continue: 
 

“How is this legal duty to be enforced and what are the consequences of non-
compliance?  The sense that this does not really belong as a legal obligation is 
strengthened by the fact that the means of giving the duty more concrete form comes 
merely as guidance to which authorities must simply “have regard”(s.93).  The imposition 
of legal duties which have no legal consequences, whether direct sanctions, specific 
reporting obligations or a clear impact on the status of other activities, tends only to blur 
what should be a clear distinction between law and policy and to weaken the impact of 
law as opposed to other manifestations of official guidance and control.” 

 
The Chief Inspector of Prosecution expressed a concern with the user focus element of the Bill 
which he considers to be too widely defined, and that “there is a danger in allowing ministerial 
direction on how inspection work is undertaken” which “might curtail activity”. He also claims the 
user focus obligation clashes with his primary legislation “which provides that the Inspector in 
exercising his functions is to act independently of any other person”.  
 
The OSCR has concern that the provision in section 93 of the Bill regarding listed scrutiny 
bodies should have regard to user focus guidance from Ministers, arguing that such a “guidance 
regime” appears to “undermine the operational independence of scrutiny bodies, running 
counter to one of the key principles for scrutiny endorsed by Scottish Ministers following the 
Crerar Review.” 
 
The OSCR also expresses concern that it is listed as a body with a “user focus” duty, because it 
considers that the definition of users is so wide that it could potentially include everyone in 
Scotland who will or may at some point use the service of at least one registered charity.  
 

“As a result we are therefore not clear that it is appropriate or helpful for OSCR to be 
included as a listed scrutiny authority for the duty of user focus as it is currently framed.”   

 
Consumer Focus Scotland points out that the definition of user in the Bill would include those 
who provide the service under scrutiny (section 92(4)), and argues that it is inappropriate to 
have the definition of a user to mean both the consumer and the service provider. It 
recommends that the definition of user in the Bill should be amended to specifically exclude the 
providers of the service under scrutiny.  
 
Dr Dyer is sceptical about the user focus provisions in the Bill stating that “it should not be 
naively assumed that the involvement of the public in setting priorities will protect the most 
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vulnerable people. Groups such as the mentally ill and prisoners have not generally been at the 
forefront of public concern…. Neglect and abuse of the mentally ill have occurred in the past 
because such groups have not commanded public attention.” 
 
Carers Scotland suggests that an explicit statement should be inserted in the Bill to ensure that 
unpaid carers are included in the user focus provisions.  
 

DUTY OF CO-OPERATION 
This part of the Bill provides for a “duty of co-operation” on scrutiny authorities that regulate, 
audit or inspect local authorities, local authority services, social services and health services. 
The bodies subject to this duty are listed in schedule 14 of the Bill which is reproduced below. 
Members will note that there are some bodies with a user focus duty (see above) who do not 
have a duty to co-operate.  
 
Scheduled Bodies subject to duty of co-operation 

• Accounts Commission for Scotland 
• Healthcare Improvement Scotland 
• Her Majesty’s Chief Inspector of Constabulary and Her Majesty’s Inspectors of 

Constabulary appointed under section 33 of the Police (Scotland) Act 1967 (c. 77) 
• Her Majesty’s Chief Inspector of Fire and Rescue Authorities, Her Majesty’s Inspectors of 

Fire and Rescue Authorities and Assistant Inspectors of Fire and Rescue Authorities 
appointed under section 43 of the Fire (Scotland) Act 2005 (asp 5) 

• Her Majesty’s inspectors of schools (that is to say, the inspectors of schools appointed by 
Her Majesty under the Education (Scotland) Act 1980 (c. 44)) 

• Mental Welfare Commission for Scotland 
• Social Care and Social Work Improvement Scotland 

 
Scheduled bodies will have a statutory duty to co-operate and co-ordinate activity with each 
other and, where appropriate, Scottish Ministers. The Policy Memorandum (para 244) cites two 
reasons why this duty is necessary, namely:  
 

• to signal the Government’s commitment to the principle that scrutiny bodies should work 
together; and 

• to ensure that a cultural change in scheduled bodies is supported by a statutory 
requirement to co-operate and co-ordinate activity with each other and, where 
appropriate, Scottish Ministers in relation to the regulation, audit or inspection of local 
authorities, public services provided by them on their behalf, social services and health 
services including, for example, risk assessments, planning and inspections.  

 
This duty does not constrain any scheduled body wishing to undertake scrutiny activities it 
identifies as requiring immediate attention. Scheduled bodies are required under this provision 
to comply with directions given by Scottish Ministers and have regard to any guidance provided 
by Scottish Ministers.  

Consultation  
There has been no specific Scottish Government consultation on this proposal. However, the 
Crerar review looked at the issue of more proportionate scrutiny and recommended that the 
Accounts Commission look at the oversight of scrutiny programmes in local government, with 
the aim of minimising compliance burdens. The Scottish Government accepted this 
recommendation and the Accounts Commission subsequently recommended that there be a 
statutory duty of co-operation. This provision implements that recommendation and the Policy 
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Memorandum states that the “proposal was supported by the relevant scrutiny authorities and 
local government” (para 249).   
 
Most consultation responses to the Finance Committee welcomed the principle of co-operation.  
 

JOINT INSPECTIONS 
The Joint Inspection of Children’s Services and Inspection of Social Work Services (Scotland) 
Act 2006 provided that, at the request of Ministers certain agencies would conduct a joint 
inspection of children’s services. These inspections could consider children’s services in general 
or the case of an individual child. The current provisions for joint inspection allow the Social 
Work Inspection Agency (SWIA), the Care Commission and Her Majesty’s Inspectorate of 
Education (HMIE) to undertake them. In practice, HMIE has taken lead responsibility for 
developing inspections, but this has not been specified in legislation.  
 
The Bill repeals the Joint Inspection of Children’s Services and Inspection of Social Work 
Services (Scotland) Act 2006, and replaces it with a specific provision for Ministers to request 
two or more scrutiny bodies to work together and with other scrutiny bodies to undertake “joint 
inspections” of services for children and of other relevant services. The main difference between 
the existing and proposed joint inspections is that in addition to children’s services, any social 
service or any healthcare service can, under the new proposals, be subject to a joint inspection. 
 

Consultation  
There has been no Government consultation on these proposals. In response to the Finance 
Committee consultation on the Bill, the UK ICO expressed “serious concern” at the “potentially 
unlimited powers proposed regarding the seizure and removal of anything found during the 
course of inspection as set out in sections 47 (2)(c), 90 (10N(3)(c)) and 97 (2)(a). First and 
foremost, so far as personal information is concerned these powers should be limited only to 
material which is relevant to the inspection being undertaken. Secondly, the UK ICO believes 
that the 2001 Act provides a much more proportionate response by allowing the use of such 
powers only where there are reasonable grounds to believe that the material in question may be 
evidence of a failure to comply with the legislation.”  
 
In its submission to the Finance Committee, Alzheimer Scotland questions whether it is 
necessary to legislate for joint inspections and considers the specific provision for Ministers to 
request joint inspections as unhelpful.  
 

Differences between the scrutiny proposals for Social Care and Social Work and 
Health 
Parts 4 and 5 of the Bill cover the specific proposals for establishing a new scrutiny body for 
social care and social work and healthcare. Briefings by Kidner (2009) and Payne (2009) cover 
these proposals in more depth, however, Members will note that there are different proposals in 
the Bill for the scrutiny bodies created for healthcare and social work and care. For example, 
Social Care & Social Work Improvement Scotland (SCWIS) will be an NDPB while Healthcare 
Improvement Scotland (HIS) will be a Health Body. Although the two bodies have common 
functions in terms of user focus and joint inspections, there are differences between them in 
terms of grant-making powers (section 78); guarantees (section 79); complaints procedures 
(section 81); powers of inquiry (section 82);and staff conditions (section 86).  
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AMENDMENTS TO LEGISLATION ON PUBLIC FINANCE AND 
ACCOUNTABILITY 

BACKGROUND 
Part 6 of the Bill also proposes amendments to the Public Finance and Accountability (Scotland) 
Act 2000 (the 2000 Act). These include implementing recommendations in the report by the 
Scottish Commission for Public Audit (SCPA) on its Review of Corporate Governance of Audit 
Scotland (SCPA 2008). The SCPA report was prompted by a request from the board of Audit 
Scotland to consider the implications of a similar review of the governance of the National Audit 
Office in England. The SCPA also considered that Audit Scotland’s request coincided with the 
Government’s announcement of a bill on reform of public services and that the time was right to 
reflect on the operation of the post-devolution public audit arrangements in Scotland. The SCPA 
recommendations that the Bill proposes to implement are presented in section 98 of the Bill and 
summarised below. 
 

Appointment of Auditor General for a single, non-renewable term of eight years 
There is currently no restriction on the appointment period for the Auditor General, and the 
requirement for the Auditor General to vacate office at 65 was removed in 2007 to comply with 
an EU Directive on age discrimination. The SCPA considered that a single, non-renewable term 
of office spanning eight years provided the best balance in terms of allowing the office-holder to 
develop a suitable programme of work, without the post becoming too closely associated with 
the personality of one individual. The Government accepts this recommendation. 
 

Appointment of non-executive members of Audit Scotland for a period of up to 
three years with the possibility of a single re-appointment 
Currently the Board of Audit Scotland consists of the Auditor General, the Chair of the Accounts 
Commission and three “other” members appointed by the Auditor General and Chair on terms 
and conditions they determine. The SCPA considered that good practice in corporate 
governance requires a majority of non-executives on the Audit Scotland board and that they 
should be clearly independent of the executive. The SCPA, therefore, recommended that the 
three other members of the board should not be members of staff of Audit Scotland, or 
members of the Accounts Commission, and appointments should be made for a limited period 
of time by someone other than the board of Audit Scotland. The Government agrees with this 
recommendation and proposes that board members be appointed for a period of up to three 
years with the possibility of one re-appointment, and that the SCPA should be responsible for 
appointing the three “other” members and determining their terms and conditions.  
 

Appointment by the SCPA of a non-executive Chair of Audit Scotland 
The convention at present is for the Chair of the Accounts Commission to chair the Audit 
Scotland board meetings. The Government believes that good practice in corporate governance 
would suggest that the role of the chair should be performed by a non-executive board member. 
As such, the Government is of the view that the SCPA should be required to appoint one of the 
three “other” members as chair of Audit Scotland board meetings.  
 

Other measures related to Audit Scotland corporate governance 
The Bill also proposes:  
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• the provision of complete legal defence (absolute privilege) for the Auditor General  
against any proceedings for defamation, bringing the post in line with the UK’s 
Comptroller and Auditor General 

• the provision to allow the Auditor General to publish reports – at present reports are 
presented to the Parliament 

• that Scottish Ministers publish reports relating to the Scottish Government and those 
relating to other public bodies are published by the bodies concerned 

• the provision of absolute privilege for the SCPA’s proceedings and publications, bringing 
it in line with the proceedings and publications of Scottish parliamentary committees. 

 

Consultation 
There has been no separate public consultation by the Scottish Government on these specific 
proposals but the Policy Memorandum states that the Government did consult Audit Scotland, 
the Scottish Parliamentary Corporate Body (SPCB) and the SCPA. There was general support 
for the Bill’s provisions, but:  
 

“Audit Scotland considered that the structure of the Board of Audit Scotland could be 
reconstituted without amending the primary legislation while both the SPCB and the 
SCPA expressed a preference for responsibilities with regard to the appointment and 
terms and conditions of the non-executives and chair to be given to the SPCB” (para 
272). 

 
The Accounts Commission and Board of Audit Scotland welcome the proposals relating to the 
governance of the Audit Scotland Board in their responses to the Finance Committee and add: 
 

“For further public assurance that appointments are demonstrably free from political bias, 
we suggest that the Public Appointments and Public Bodies etc (Scotland) Act 2003, 
which provides for the creation of the Office of the Commissioner for Public Appointments 
in Scotland (OCPAS) and its oversight of the public appointments made by Scottish 
Ministers, be extended to cover also appointments to the Audit Scotland Board. This 
would provide clear independent assurance of the fairness of the process.”  

 
The Audit Scotland Board and Auditor General’s submissions support the introduction of an 
eight year term of appointment for the Auditor General, but repeat concerns about risks to the 
Auditor General’s independence arising from the SPCB setting the Auditor General’s terms of 
appointment and remuneration. The Auditor General recommends that the SCPA should have 
responsibility for the terms and conditions of future Auditor Generals.  
 

“This arrangement would provide for Parliament to maintain its interest and role in 
everything pertaining to the resourcing of the Auditor General and Audit Scotland, but it 
would remove any perceived conflict of interest on the part of members and officers 
involved in the Parliamentary corporation which is an audited body.” 

 

PART 7: CHARITY TRUSTEES’ INDEMNITY INSURANCE 
Part 7 includes amendments to the Charities and Trustee Investment (Scotland) Act 2005 to 
allow charities to provide all their trustees with indemnity insurance from charity funds. The 
OSCR supports these changes as does the NTS, the Association of Scotland’s Colleges, 
Voluntary Arts Scotland and the Traditional Music and Song Association of Scotland (TMSA).  
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FINANCIAL MEMORANDUM 
As the Finance Committee is charged with scrutinising all Financial Memoranda, this section 
covers the Financial Memorandum (FM) for the entire Bill. Policy background on Parts 3, 4 and 
5 of the Bill can be found in Murray (2009), Kidner (2009) and Payne (2009) respectively. 
 
The Bill proposes some short term costs on the Scottish Government’s budget, which will result 
in medium term and recurring efficiencies. According to the Financial Memorandum (table 1), 
net savings from passage of the Bill as a whole over the period 2008-2014 (efficiencies of 
£13.260m – costs of £9.972m) equate to £3.288m. Figure 1 depicts the spread of these costs 
and savings over the period 2008-2014.  
 
Figure 1: Estimated Costs and Savings from the Public Services Reform Bill 
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Source: Financial Memorandum, Table 1 
 

CONSULTATION RESPONSES 
There were very few comments on the Financial Memorandum as a whole. Unison said it was  

 
“not convinced that the anticipated savings as outlined in the Financial Memorandum, will 
occur – even in the longer term. In particular we do not believe that money set aside for 
issues such as voluntary redundancies, will be sufficient. The Scottish Government will 
need to ensure that adequate resources are allocated to the new body and recognise 
that the continual push for efficiencies will not help with this.”   

 

FINANCIAL IMPLICATIONS OF SIMPLIFICATION PROPOSALS (PART 1) 
Part 1 of the Bill, which proposes structural changes involving a number of public bodies, is 
estimated by the Scottish Government as saving net £1.1m over the period 2010-2014. The 
proposed savings from each element of Part 1 are itemised in Table 2 below.  
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Table 2: Cost and saving estimates from Part 1 of Bill 

Best Estimate of costs (£000s) Best Estimate of savings (£000s)Organisational 
Change  2008-

09-
2010-11 

2011-12 2012-13 2013-14 2010-11 2011-12 2012-13 2013-14

Transfer of Deer 
Commission to SNH 

60.0 50.0 50.0 50.0 172.0 172.0 172.0 172.0

Transfer of ACSSSI to 
SNH 

15.0 10.0 10.0 10.0 20.0 20.0 20.0 20.0

Dissolution of Scottish 
Records Advisory Council 

0 0 0 0 0.250 0.250 0.250 0.250

Dissolution of Scottish 
Industrial Development 
Advisory Board 

0 0 0 0 15.0 15.0 15.0 15.0

Dissolution of Building 
Standards Advisory 
Committee 

0 0 0 0 4.6 4.6 4.6 4.6

Dissolution of Historic 
Environment Advisory 
Council for Scotland 

0 0 0 0 210.5 210.5 210.5 210.5

Delegation of RSA Grants 
to Scottish Enterprise 

181.5 33.0 33.0 33.0 0 0 0 0

Creation of the Civil 
Enforcement Commission 

3.4 1.9 1.9 1.9 0 0 0 0

TOTAL 259.9 94.9 94.9 94.9 422.35 422.35 422.35 422.35
Cumulative Total  544.6  1689.4
 
Members will note the following points from table 2: 
 

• the estimated savings from the transfer of Deer Commission functions to SNH is 
£172,000 per annum, over three times the cost of making the transfer. The Financial 
Memorandum attributes the net saving to the dissolution of the Deer Commission Board 
and savings in Scottish Government staff time 

• the costs associated with delegating RSA Grants to Scottish Enterprise relate to the 
costs of administrating “legacy cases”, with the 2010-11 costs reflecting in-year staff 
transfers and a one-off pension adjustment for staff transferring to Scottish Enterprise. 
According to the Financial Memorandum, the £33,000 costs in the 3 years after 2010-11 
relate to ongoing harmonisation costs.  

 

FINANCIAL IMPLICATIONS OF ORDER-MAKING POWERS (PART 2) 
Part 2 of the Bill relates to the provision of future powers to effect organisational change in 
public bodies, plus powers to remove or reduce burdens in the public, private or third sectors. 
As such, there are no immediate costs on, or savings in, the Scottish Government’s budget from 
this part of the Bill. However, the Financial Memorandum outlines some examples of the types 
of costs that might arise from use of the powers in the future.   
 

Power to effect change in public body functions 
The Bill requires that an explanatory document must accompany the use of this order-making 
power. This must indicate how Ministers consider that restructuring provisions will promote or 
secure economy, efficiency and effectiveness. It is envisaged that this power will not be used for 
“high-profile or larger scale changes in the delivery landscape, such as those set out in parts 3 
to 5 of the Bill, where primary legislation through the Bill process is considered the most 
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appropriate arrangements for parliamentary scrutiny” (Explanatory Notes, para 460). As such, it 
is envisaged that the cost involved in using this power would be of a similar scale to the costs 
related to Part 1 of the Bill and summarised in Table 2 above.   
 

Power to remove or reduce burdens 
The Financial Memorandum states that the use of the order-making power to remove or reduce 
burdens would “in most cases, be cost neutral or provide administrative savings to the Scottish 
Government”. The Financial Memorandum does not provide examples where this would not be 
the case.  
 
The Financial Memorandum claims that financial savings have been achieved through this 
power in England, by, for example, simplifying licensing rules, and reducing administrative 
burdens (Department of Business, Enterprise and Regulatory Reform, 2008).  
 
As an example of how the Scottish Government envisages this power working in Scotland, the 
Financial Memorandum cites the issue of licensing arrangements (Explanatory Notes, para 465-
467):  
 

“For example, there are around 1,375 shops and other establishments across Scotland 
that look after animals and require to be licensed and inspected by their local authority on 
an annual basis. Moving from an annual to a 3 year license period would reduce the 
administrative and practical burden on local authorities for inspection. It would also allow 
local authorities to focus more frequent inspections on some establishments on a risk 
basis.  
 
There would be no costs on Scottish Government from this change and the change 
would be broadly cost neutral for local authorities with reduced costs matched by 
reductions in fee income.  
 
Assuming that 3 yearly licences are charged at 250% of the current annual rate, it is 
estimated that moving from annual to 3 yearly inspections would provide an overall 
saving to business of around £125,000 (14%) over 3 years. Businesses would also 
benefit from more proportionate inspection and reduced administration compared with 
the annual license arrangement.” 

 

FINANCIAL IMPLICATIONS OF CREATIVE SCOTLAND (PART 3) 
The Financial Memorandum presents what the Government considers to be the “best current 
estimates” for the establishment of Creative Scotland, with maximum and minimum ranges for 
each cost. These are reproduced in the table below. To illustrate the margins between the lower 
and upper estimates envisaged by the Government for each cost, a column containing the 
difference between the “min range” and “max range” has been included.  
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Table 3: Estimated costs and efficiencies from setting up Creative Scotland 
Cost item (£000s) Min 

Range 
Best 
Estimat
e 

Max 
Range 

Differe
nce 
(Min & 
Max) 

2008-
09 

2009-
10 

2010-
11 

2011-
12 

2012-
13 

Existing Organisation 
Budget 

    35,536 35,536 35,536 - - 

Staff Costs 
Development of pay 
& grading structure 

0 30 120 120 0 30 0 0 0

Harmonisation of 
terms and conditions 

0 200 240 240 0 0 130 50 20

Staff pensions 127.1 265 552.5 425.4 0 0 124 76 65
Voluntary Early 
Severance 

500 1,100 1,500 1,000 0 550 550 0 0

Training and 
recruitment 

140 235 280 140 0 200 35 0 0

Staff Costs Total 767.1 1,830 2,693 1,926 0 780 839 126 85
Non Staff Costs 
Business systems 300 400 600 300 0 200 200 0 0
Leases & re-branding 50 75 82 32 0 75 0 0 0
CS Transition project 
& team for 2007-08 
and 2008-09 

672.1 672.1 672.1 0 0 0 0 0 0

Creative Scotland 
2009 

250 295 345 95 15 250 30 0 0

Board appointments 20 35 42 22 0 0 35 0 0
Legal fees 5 8 10 5 0 0 8 0 0
Non staff Costs 
Total 

1,297 1,485 1,751 454 687.1 525 273 0 0

TOTAL TRANSITION 
COST 

2,064 3,315 4,444 2380 687.1 1,305 1,112 126 85

Expected Savings 
Reducing staff   0 0 1,200 1,200 1,200
Streamlined 
processes 

  0 0 TBC TBC TBC

Other efficiencies   0 0 20 20 20
Total Expected 
savings 

  0 0 1,220 1,220 1,220

Source: Adapted from table 12 of the Financial Memorandum.  
 
Members will note the following points from the above table: 

• Scottish Government Grant-in-aid for Creative Scotland will comprise of the combined 
future Grant-in-aid allocations for the Scottish Arts Council and Scottish Screen. This is 
planned to be £35.5m in 2008-09, 2009-10 and 2010-11. This compares with planned 
allocations to Creative Scotland in the previous Creative Scotland Bill (SP Bill 07) of 
£50m/£50.88m/£48.04m over the period 2008-2011. The Scottish Government’s Bill 
team informed me that “the previous Creative Scotland Bill referred to planned 
allocations for the two organisations which included their core grant in aid and also 
allocations for the Youth Music Initiative, Cultural Coordinators, Arts and Business and 
for the Edinburgh Festivals Expo” (Scottish Government 2009c).  

• total transition costs for the establishment of Creative Scotland range from £2,064,000 to 
£4,444,000 a range of just under £2.4m 

• the greatest range of uncertainty relates to “staff costs” which range between £767,094 
and £2,693,000 – a difference of £1,926,000 

• within staff costs, the greatest cost uncertainty relates to the “voluntary early severance” 
item which has a potential cost range of minimum £0.5m and maximum £1.5m, with a 
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“best estimate” of £1.1m. The Financial Memorandum states that Creative Scotland as a 
single entity will mean 30 fewer staff than currently operate within Scottish Screen and 
the Scottish Arts Council. Ministers hope to reduce that number through natural 
wastage, staff redeployment and reskilling. However, should that not be possible, a 
voluntary early severance/retirement scheme will be made available.  The range of 
estimates presumably relates to the potential variation of take up of voluntary early 
service/retirement, and the potential range of staff applying in terms of their years of 
service and salary  

• the biggest uncertainty on non-staff costs relates to the implementation of “business 
systems” – ranging from a minimum of £300,000 to a maximum of £600,000. This 
relates to the information and communication technologies required to ensure that the 
new organisation can provide continuity of delivery. The Financial Memorandum states 
that “neither of the two current corporate websites [Scottish Arts Council and Scottish 
Screen] is capable of hosting the combined contents of both sites. Integration of 
telephony, email, system back-ups and security as well as software provision for finance, 
human resources, and payroll will incur costs.” The range of estimates given in the 
Financial Memorandum are designed to allow “sufficient flexibility” to Creative Scotland 
to decide what is required  

• the anticipated efficiency savings relate to having fewer staff (20 to 30 fewer than 
currently work for the Scottish Arts Council and Scottish Screen combined) which “could 
mean year-on-year savings of between £800,000 and £1.2m per annum” from 2010-11; 
and from streamlining functions – ie one system for finance, payroll, HR and funding 
administration  

• the overall cost of the transition is expected to be “neutral” within 4 years of the set up of 
Creative Scotland – assuming the “best estimates” in table 3 are realised.  

 

FINANCIAL IMPLICATIONS OF SOCIAL CARE AND SOCIAL WORK BODY 
(PART 4) 
The total cost of setting up SCSWIS is a best estimate of £5.560m, with costs ranging from a 
minimum of £4.246m to a maximum of £7.189m, a difference of £2.943m. These are 
reproduced in the table below 
 
Table 4: Estimated costs and efficiencies from setting up SCSWIS 
Cost item (£000s) Min 

Range 
Best 
Estimat
e 

Max 
Range 

Differen
ce (Min 
& Max) 

2010-
11 

2011-
12 

2012-
13 

2013-
14 

Transition Costs 
Shadow Management 
Team & Recruitment 

218 270 315 97 270 0 0 0

Harmonisation 1,328 1,910 2,489 1,161 0 260 1,400 250
Pension 720 840 960 240 0 280 280 280
Voluntary Early 
Severance/Retirement 

1,040 1,500 2,330 1,290 1,250 250 0 0

Business Costs 940 1,040 1,095 155 345 355 170 170
Total Costs 4,246 5,560 7,189 2,943 1,865 1,145 1,850 700
Savings/Efficiencies 
Senior staff (recurring from 
2011-12) 

335 400 430 95 0 400 400 400

Restructuring/Streamlining 
(recurring from 2011-12) 

 0 1,800 1,600 1,600

Total Efficiencies  0 2,200 2,000 2,000
Source: Adapted from table 15 of the Financial Memorandum 
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Members will note the following points from the above table:  
 

• significant uncertainty relates to the harmonisation of staff terms and conditions, including 
pay, which has a minimum estimated cost of £1.328m and a maximum estimated cost of 
£2.489m. The main factor contributing to the uncertainty is the fact that staff will be 
coming into the new organisation from the Care Commission (594), SWIA (72) and HMIE 
(up to 13). The Financial Memorandum states that compensation costs from harmonising 
terms and conditions is difficult to predict “until work has been undertaken to develop a 
pay remit for the new body” (Financial Memorandum para 528) 

• in order to achieve the efficiencies anticipated in table 4, there “may” be a reduction in 
the number of posts in the new body: “some of the efficiencies achieved from creating the 
new body will be met through operational efficiencies and some through a reduction in 
the number of posts” (Financial Memorandum, para 531). It is expected that most of the 
reductions in post numbers will come via natural wastage and redeployment. However, 
the Financial Memorandum has factored in the potential requirement for voluntary 
severance / retirement packages being available for 25 staff. The variation of the 
Financial Memorandum estimate, which ranges from £1.04m to £2.33m, is due to the 
uncertainty of the grade, post, age and length of service of the individual staff involved 

• merging the bodies will reduce the number of required director posts from 10 (under the 
current structure of SWIA and the Care Commission) to five or six, which the Financial 
Memorandum estimates will save around £400,000 per annum from 2011-12 – however, 
that will potentially be offset by the voluntary severance outgoings mentioned above 
which are anticipated to be £1.25m in 2010-11 

• the biggest efficiency savings anticipated in the Financial Memorandum relate to the 
efficiencies that can be achieved via “scale changes, sharing services and simplification, 
integration and closer collaboration” (FM para 545). The Financial Memorandum 
estimates the potential scale of savings as 5.5% of gross budget (or £1.8m/£1.6m/£1.6m) 
in years 2011-2014.  

 
The Care Commission commented on the details of the Financial Memorandum proposals for 
SCSWIS in its submission to the Finance Committee. Their main criticism is that due to the 
limited consultation with, and use of specialist support staff within the Care Commission, the 
Financial Memorandum concerning the establishment of SCSWIS was not as detailed as it 
could have been.  

FINANCIAL IMPLICATIONS OF HEALTH IMPROVEMENT BODY (PART 5) 
The financial estimates for the establishment of Healthcare Improvement Scotland (HIS) range 
from £329,000 to £443,000, a difference of £114,000, with the best estimate for the creation of 
HIS being £391,000.  
 
Table 5: Estimated costs and efficiencies from setting up HIS 
Cost item (£000s) Min 

Range 
Best 
Estimat
e 

Max 
Range 

Differe
nce 
(Min & 
Max) 

2010-
11 

2011-
12 

2012-
13 

2013-
14 

Transition Costs 
Structure 40 40 80 40 40 0 0 0
Harmonisation 9 21 33 24 0 21 0 0
Pensions 50 50 50 0 0 50 0 0
Business costs 230 280 280 50 200 80 0 0
Total Costs 329 391 443 114 240 151 0 0
Savings/Efficiencies 
Total Efficiencies  0 164 164 164
Source: Adapted from table 14 of the Financial Memorandum 
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Costs relate to the recruitment of senior staff and board members (£40,000); harmonising the 
terms and conditions of staff within the new organisation (£21,000); and transferring any staff 
from the Care Commission into the NHS pension scheme (£50,000). The main cost stems from 
“business costs” of £280,000 related to setting up HIS: namely,  
 

• “a programme of ‘organisational development’ for the board and staff of HIS” to “help 
establish common values and new ways of working and to develop a shared vision, 
objective and strategy” – estimated at £60,000 over 2 years 

• events and communications to promote “stakeholder engagement and awareness” which 
are anticipated to cost between £50,000 and £100,000.  

• raising awareness of new arrangements through designing a new brand, new signage 
and developing new publications and a website – estimated at £120,000. 

 

FINANCIAL IMPLICATIONS OF SCRUTINY PROPOSALS (PART 6) 
The scrutiny proposals in Part 6 of the Bill related to the duties of user focus, co-operation and 
the proposals related to the joint inspection of children and other services are not anticipated to 
result in any costs for the Scottish Government. There may be some costs for scrutiny bodies 
related to communicating the duty of co-operation. However, the Financial Memorandum states 
that any costs arising from the co-operation duty “will be more than offset by allowing for more 
proportionate and co-ordinated scrutiny” (para 556).  
 
The proposals in the Bill relating to the governance of Audit Scotland are anticipated to cost 
£16,000 per annum for two additional non-executive board members and £7,500 to £10,000 for 
a new non-executive chair of the Audit Scotland Board.  
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ANNEXES 

ANNEX 1 
Scottish Administration 

• The Scottish Ministers 
• Any other office-holder in the Scottish Administration 

 
Scottish public authorities with mixed functions or no reserved functions 

• Accounts Commission for Scotland 
• Additional Support Needs Tribunals for Scotland 
• Architecture and Design Scotland 
• Audit Scotland 
• Bòrd na Gàidhlig 
• Caledonian Maritime Assets Ltd 
• Chief Investigating Officer established by section 9(1) of the Ethical Standards in Public Life 

etc. 
• (Scotland) Act 2000 (asp 7) 
• any Children’s Panel 
• any Children’s Panel Advisory Committee 
• Commissioner for Children and Young People in Scotland 
• Commissioner for Public Appointments in Scotland 
• Common Services Agency for the Scottish Health Service 
• Convener of the Water Customer Consultation Panels (appointed under paragraph 5(1) of 

schedule 1 to the Water Industry (Scotland) Act 2002 (asp 3)) and those Panels 
• Creative Scotland 
• Crofters Commission 
• David MacBrayne Ltd 
• General Teaching Council for Scotland 
• any Health Board 
• Healthcare Improvement Scotland 
• Her Majesty’s Chief Inspector of Prosecution in Scotland 
• Highland and Islands Airports Ltd 
• Highlands and Islands Enterprise 
• Judicial Appointments Board for Scotland 
• Lands Tribunal for Scotland 
• Learning and Teaching Scotland 
• Local Government Boundary Commission for Scotland 
• Macaulay Land Use Research Institute 
• Mental Health Tribunal for Scotland 
• Mental Welfare Commission for Scotland 
• Mobility and Access Committee for Scotland 
• Moredun Research Institute 
• National Galleries of Scotland 
• National Library of Scotland 
• National Museums of Scotland 
• any National Park authority 
• Office of the Scottish Charity Regulator 
• Parole Board for Scotland 
• Police Complaints Commissioner for Scotland 
• any Private Rented Housing Committee 
• Private Rented Housing Panel 

 34



• Public Transport Users’ Committee for Scotland 
• Quality Meat Scotland 
• Risk Management Authority 
• Royal Botanic Garden, Edinburgh 
• Royal Commission on the Ancient and Historical Monuments of Scotland 
• Scottish Advisory Committee on Distinction Awards 
• Scottish Agricultural College 
• Scottish Agricultural Wages Board 
• Scottish Charity Appeals Panel 
• Scottish Children’s Reporter Administration 
• Scottish Commission for Human Rights 
• Scottish Commission for Public Audit 
• Scottish Criminal Cases Review Commission 
• Scottish Crop Research Institute 
• Scottish Enterprise 
• Scottish Environment Protection Agency 
• Scottish Further and Higher Education Funding Council 
• Scottish Futures Trust Ltd 
• Scottish Information Commissioner 
• Scottish Law Commission 
• Scottish Legal Aid Board 
• Scottish Legal Complaints Commission 
• Scottish Local Authorities Remuneration Committee 
• Scottish Natural Heritage 
• Scottish Parliamentary Standards Commissioner 
• Scottish Police Services Authority 
• Scottish Public Services Ombudsman 
• Scottish Qualifications Authority 
• Scottish Road Works Commissioner 
• Scottish Social Services Council 
• Scottish Sports Council 
• Scottish Water 
• Skills Development Scotland Co. Ltd 
• Social Care and Social Work Improvement Scotland 
• any Special Health Board 
• Standards Commission for Scotland 
• Visiting Committees (appointed under section 19(3) of the Prisons (Scotland) Act 1989 (c. 

45) or constituted by rules made under section 39 (as read with section 8(1)) of that Act 
• VisitScotland 
• Water Industry Commission for Scotland 

 
Cross-border public authorities 

• Forestry Commissioners 
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